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“The Institutions are not maintained. The Institutions are sustained. The marriage
being an Institution, it is to be sustained.” — Justice Dipak Misra
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Supreme Court Committee for Sensitization of Family Court Matters:

Hon’ble Mr. Justice Dipak Misra
Judge, Supreme Court of India

Hon’ble Mr. Justice Navin Sinha Hon'ble Mr. Justice D.N. Patel
Chief Justice, Chhattisgarh High Court Judge, Jharkhand High Court

SUPREME COURT OF INDIA

Dated : 6™ MAY, 2016

Hon'ble the Chief Justice of India vide order dated 6th May, 2016 has been pleased to reconstitute
the ‘Committee for sensitization of Family Court Matters’, comprising the following Hon’ble Judges :-

1. Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
2. Hon'ble Mr. Justice Navin Sinha, Chief Justice, High Court of Chhattisgarh
3. Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand
The concerned PPS/PS may apprise their Lordships about the reconsitution of the Committee.
Sd/-
[Ravindra Maithani]
Secretary General

(i) PPS to Hon’ble Mr. Justice Navin Singh,

Hon’ble Chief Justice, High Court of Chhattisgarh
(ii) PS to Hon’ble Mr. Justice D.N. Patel

Hon’ble Judge, High Court of Jharkhand




Genesis of the Programme

Family is one of the oldest institution that has
played an important Role in stability and prosperity of
civilisation. The amazing persistence of Indian Culture
is a consequence of the permanent position accorded
to the family, for civilization is directly dependent on
the effective functioning of the family; and in India the
Family attained a social importance, even a religious
significance.

Almost everything of lasting value in civilization
has its roots in the family. The family was the first
successful peace group, the man and woman learning
how to adjust their antagonisms while at the same time
teaching the pursuits of peace to their children. Family harmony provides a sense of belonging and a feeling
of security unlike many other types of relationships. When conflict arises, it threatens that security. Whether
the disharmony initiates from within the family unit or from external sources, individual family members
and the family as a whole can experience a range of negative emotions and consequences. Unresolved
conflict may irreparably damage a marriage and the entire family if family members do not seek help.

Further, the urbanization, Industrialization and less dependence on agriculture has given rise to
nuclear family and many unforeseen problems. Ego and disproportionate emotional outburst has opened
floodgates of litigation between spouses. Family matters are to be viewed from different perspective. The
Family Courts Act, 1984 also seeks to promote conciliation in Family matters.

His Lordship Hon’ble Mr. Justice Dipak Misra, Judge, Supreme Court of India has said about the role
and responsibilities of Family Court’s Judge in Bhuwan Mohan Singh Vs. Meena {(2015) 6 SCC 353} and |
quote- “The Family Judge is expected to be sensitive to theissues, for he is dealing with extremely delicate
and sensitive issues pertaining to the marriage and issues ancillary thereto. When we say this, we do not
mean that the Family Courts should show undue haste or impatience, but there is a distinction between
impatience and to be wisely anxious and conscious about dealing with a situation. A family Court Judge
should remember that the procrastination is the greatest assassin of the lis before it. It not only gives rise
to more Family Problems but also gradually builds unthinkable and everestine bitterness. It leads to the

cold refrigeration of the hidden feelings, if still left. The
delineation of the lis by the Family Judge must reveal
the awareness and balance. Dilatory tactics by any of
the parties has to be sternly dealt with, for the Family
Court Judge has to be alive to the fact that the lis before
him pertains to emotional fragmentation and delay
can feed it to grow. We hope and trust that the Family
Court Judges shall remain alert to this and decide the
matters as expeditiously as possible keeping in view
the objects and reasons of the Act and the Scheme of
various provisions pertaining to grant of maintenance,
divorce, custody of child, property disputes etc.”

The ever increasing tendency of Criminalisation of Family Disputes is alarming. His Lordship
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Hon'ble the Chief Justice of India has been pleased
to reconstitute the Supreme Court Committee for
sensitisation of Family Court matters on 6™ May, 2016 in
the manner as follows:

Hon’ble Mr. Justice Dipak Misra : Chairman
Judge, Supreme Court of India

Hon’ble Mr. Justice Navin Sinha : Member
Chief Justice, Chhattisgarh High Court
Now Rajasthan High Court

Hon’ble Mr. Justice D.N. Patel : Member
Judge, High Court of Jharkhand

His Lordship Hon’ble Mr. Justice Dipak Misra,
Judge, Supreme Court of India viewed that sensitisation
of all the stakeholders on Family Court matters is the Call
of the Hour and His Lordship further viewed that holding
of Regional Level Conferences will help in creating an
atmosphere where family disputes may be dealt with
utmost sensitivity and His Lordship’s approved for
holding of 1st Regional Conference for sensitization of
Family Court matter at Jaipur for the States : Mahaashtra,

Punjab, Haryana, Gujarat, Madhya Pradesh, Rajasthan, Himachal Pradesh and Uttrakhand.
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Programme Schedule

Inaugural Session (9.00 A.M. to 10.40 A.M.)

9.00 AM  : Registration of Participants.

9.30 AM  : Arrival of Hon'ble Chief Guest Hon'ble Mr. Justice Dipak Misra,
Judge, Supreme Court of India & Chairman, Supreme Court Committee
for Sensitization on Family Court Matters & Hon'ble Dignitaries.
Escorting of Hon'ble Chief Guest and Hon'ble Dignitaries to the Dais.
Deep Prajwalan.

Presentation of Bouquet.

9.35 AM  : Welcome Address by Hon'ble Mr. Justice Ajay Rastogi, Judge,
Rajasthan High Court & Executive Chairman, Rajasthan State Legal
Services Authority, Jaipur.

9.40 AM  : Address by Hon'ble Mr. Justice D.N. Patel, Judge, High Court of
Jharkhand & Executive Chairman, JHALSA & Member, Supreme
Court Committee for Sensitization on Family Court Matters.

9.50 AM  : Release of Compilation of Landmark Judgements of Supreme Court of
India on Various Topics relating to Family Matters.

10.05 AM : Inaugural Address by Hon'ble Mr. Justice Dipak Misra, Judge,
Supreme Court of India.

10.20 AM : Vote of Thanks.

10.25-10.40 A.M. - Tea

Session-1(10.45 AM to 11.45 AM)
"Key Challenges before the Family Courts &
Role of Principal Judges in Family Courts"

Chair : Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
Co-Chair  : Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High
Court

Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand

Speaker  : Hon'ble Justice Dr. (Smt.) Shalini Phansalkar Joshi, Judge,
Bombay High Court
Hon'ble Mr. Justice Rajendra Menon, Acting Chief Justice, Madhya
Pradesh High Court

Topic for Discussion :-

Key Challenges and issues before the Family Courts including Need for extensive use

of Counsellors & Trained Mediators in Family Matters.

10.45 AM : 1st Speaker : Hon'ble Justice Dr. (Smt.) Shalini Phansalkar Joshi,
Judge, Bombay High Court

11:15 A.M. : 2nd Speaker : Hon'ble Mr. Justice Rajendra Menon, Acting Chief
Justice, Madhya Pradesh High Court

Session-Il (11.50 AM to 12.50 PM)
"Custody of Child Visitation Rights and Shared Parenting"

Chair : Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
Co-Chair ~ : Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High
Court

Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand

Speaker  : Hon'ble Mr. Justice Sanjay Karol, Judge, Himachal Pradesh High
Court
Hon'ble Mrs. Justice Daya Choudhary, Judge, Punjab & Haryana
High Court

Topic for Discussion :-

Custody of Child Visitation Rights and Shared Parenting

11.50 AM : 1st Speaker : Hon'ble Mr. Justice Sanjay Karol, Judge, Himachal
Pradesh High Court

12.20 PM : 2nd Speaker : Hon'ble Mrs. Justice Daya Choudhary, Judge, Punjab
& Haryana High Court

Session-ll (12.55 PM to 1.25 PM)
"Maintenance and grant of interim maintenance"

Chair : Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
Co-Chair  : Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High
Court

Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand
Speaker  : Hon'ble Mr. Justice S.K. Gupta, Judge, Uttrakhand High Court
Topic for Discussion :-
Maintenance and grant of interim maintenance.
12.55 PM  : Speaker:Hon'ble Mr. Justice S.K. Gupta, Judge, Uttrakhand High Court

1.25 PM to 2.25 PM - Lunch

Session-1V (2.25 PM to 2.55 PM)

"Adoption”
Chair : Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
Co-Chair  : Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High

Court
Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand
Speaker  : Hon'ble Ms. Justice Bela M. Trivedi, Judge, Gujarat High Court
Topic for Discussion :-
Adoption under the Hindu Adoption and Maintenance Act, 1956 and its salient
features and Adoption under other Personal Laws.
2.25PM  : Speaker : Hon'ble Ms. Justice Bela M. Trivedi, Judge, Gujarat High
Court

Session-V (3.00 PM to 3.30 PM)
"Divorce/Annulment of marriage areas of concern™

Chair : Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India
Co-Chair  : Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High
Court

Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand
Speaker  : Hon'ble Ms. Justice Jaishree Thakur, Judge, Rajasthan High Court
Topic for Discussion :-
Divorce/Annulment of marriage areas of concern.
3.00PM : Speaker : Hon'ble Ms. Justice Jaishree Thakur, Judge, Rajasthan
High Court

Session-VI (3.30 PM to 4.45 PM)
Open House Interactive Session
on each topic presented by the Speakers

All Family/Additional Family Judges are
expected to participate actively



In his address Hon'ble Mr. Justice Dipak Misra, Judge,
Supreme Court of India & Chairman, Supreme Court
Committee for Sensitization of Family Court Matters
said that:
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Lack of concern and Lack of patience, on the part
of Family Court Judges, is not expected in present
time.

It has to be understood by a Family Court Judge that
he can not impose conditions by judicial orders. A
Family Court Judge is expected not to have any
kind of adversarial attitude at this stage. He is not
exercising adversarial adjudicatory powers but
a participatory reconciliatory powers. A Family
Court Judge must not have lack of thought for
reconciliation.

Alertness is one of the fundamental principle of the
Family Courts Act.

It is the duty of High Court to post sensible and
sensitive people as Family Court Judge.

Reconciliation should be done in-camera.
A Family Court Judge has a role of a mediator, a role of a conciliator and a role of a settler.

A Family Court Judge has to have knowledge of Social Science, Psychology and individual
perception of life. Everybody has a perception of life, a wife has a perception, a husband has a
perception, their family has a perception, a Judge has a perception. Whose perception would
help you that you have to ultimately choose. This perception is to be applied with fundamental
legal common sense.

Marriage is an institution to save us from the tyranny of sex and also for the progression of the
human race. This is the status of the Institution of marriage. The Institution cannot be degraded.
The Institution cannot be denounced and it is the duty and obligation of every generation
to try and to sustain the Institution. The Institutions are not maintained, the Institutions are
sustained. The marriage being an Institution, it is to be sustained.

Do not take a marriage for granted. There has to be an effort, there has to be an endeavour,
there has to be a constant attempt to sustain it. The moment people take marriage for granted,
there is a disaster.

Perception of one life, one way, one individuality is driving away from family nucleus. | am
not saying that anyone can compel them to be in family nucleus. You have an individuality,
simultaneously you have a social responsibility.

A Family Court Judge has to be a learned man in Law, in Psychology, in History, in family and
in perception.




In his address Hon'ble Mr. Justice Navin Sinha, Chief Justice,
Rajasthan High Court & Member, Supreme Court Committee for
Sensitization of Family Court Matters said that :

« The atmosphere of Family Court should be friendly and
conducive to protect the privacy.

+ There should be in-camera trial proceeding of Family matters.
« Family is the foundation of society.
« The dispute in the family has its impact on the society.

+ The Family Court Judge should act as guardian and he should
be specialist of human behaviour.

+ There should be proper infrastructure in the Family Court.

« There is urgent need of training for Mediators and
Counsellors.

In his address Hon'ble Mr. Justice D.N. Patel, Judge, High Court of
Jharkhand & Executive Chairman, JHALSA & Member of the Supreme
Court Committee for Sensitization of Family Court Matters said that :

Family is one of the oldest institution that has played an important
role in stability and prosperity of civilization.

The dispute in family is not uncommon but the speed in which
criminalization of family dispute has taken place is a matter of
concern.

Almost every thing of lasting value in society has its root in the
family.

Family dispute has many dimension :-
— Maintenance and Alimony
— Custody of Children
— Visitation Rights
— Divorce and Restitution of Conjugal Rights
— Stridhan
These disputes have potentiality to ruin the innocence of child and esteem of elders.

Bringing about peace and harmony in Family is no less important than bringing Ganga on
earth and the Bhagirath of our era Hon'ble Mr. Justice Dipak Misra has resolved to bring
about desired sensitivity in all stake holders.

Gautam Buddha had said - A Family is a place where minds come in contact with one another.
If these minds love one another, the home will be as beautiful as a flower garden. But if these
minds get out of harmony with one another, it is like a storm that plays havoc with the garden.
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Hon'ble Mr. Justice Ajay Rastogi, Judge, Rajasthan High Court &
Executive Chairman, Rajasthan State Legal Services Authority, Jaipur
welcomed the Chief Guest, Other Guests and the participants and
touched upon the subject of the conference in brief.

Hon'ble Kumari Justice Nirmaljit Kaur, Judge, Rajasthan High Court
proposed the vote of thanks.

Madam and Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India, Madam and Hon'ble Mr. Justice Navin Sinha,
Chief Justice Rajasthan High Court and Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand in the 1 Regional
Conference for Sensitization on Family Court Matters.
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Glimpse of the deliberation

Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India and Chairman, Supreme Court Committee for
Sensitization of Family Court Matters sharing a lighter moment with Hon'ble Chief Justice Navin Sinha and Hon'ble Mr.
Justice D.N. Patel, Members of the Supreme Court Committee for Sensitization of Family Court Matters
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In the Conference Dr. (Smt.)
Shalini Phansalkar Joshi, Judge,
High Court of Bombay on the topic
“Challenges before the Family
Courts and the Role of Principal
Judges in Family Courts” said that :

«  Order 32A of CPC casts duty
on the court to make an effort for
settlement to resolve the dispute
concerning family matter.

«  Separate Court is required for
Family Court matters.

«  Conciliatory approach must be
adopted by Family Courts and parties to the dispute should firstly be sent to Conciliator.

« Section 10 (3) of Family Courts Act 1984 deals with the flexibility of procedure which has to be
adopted by Family Court.

« Necessary infrastructure is must for smooth functioning of Family Courts.

Hon'ble Shri Justice
Rajendra Menon, Acting Chief
Justice, High Court of Madhya
Pradesh in the Conference on the
topic “Challenges before the
Family Court and the Role of
Principal Judges in Family Courts”
enlightened the participants by
saying that:

First Family Court in India was
established in Jaipur (Rajasthan)

- Family is the first cherished
institution.

« Adversarial system is not sufficient for Family Courts and there ought to be conciliatory
approach while dealing the family disputes.

«  Family Court should try to find out real root cause of family dispute.

« Infamily dispute not only legal issues but social issues are also involved.
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There can hardly be a family dispute where only one party is at fault.

Mediators in the Family Court must have specialised training by psychologists, psychiatrists
and other experts.

The role of counsellor is very vital.
Approach of Family Court Judge must be holistic.
Recovery of interim maintenance is also a challenging issue before Family Court.

Amount of maintenance should be transferred to the account of wife.

In the Conference Hon’ble

Mrs. Justice Daya Choudhary,

Judge, Punjab & Haryana High Court

deliberated on the topic “Custody
of Child, Visitation Rights and
Shared Parenting” that :

Child is the father of man.

Role of Family Court Judge is
different than that of other
Judges.

Child who is normally a link
between husband and wife has become centre of dispute.

Welfare of child is paramount consideration while granting the custody.

Desire, interests and welfare of the child have to be considered at the time of granting of
visitation right and consideration of shared parenting.

Family Court, while deciding the dispute must apply its mind, heart as well as facts of the

case.

11 |



Hon'ble Mr. Justice Sanjay
Karol, Judge, Himachal Pradesh
High Court in the Conference on the
topic “Custody of Child, Visitation
Rights and Shared Parenting”
spoke to the august gathering
regarding different provisions of
Divorce Act, Guardian and Wards
Act, Parsi Maintenance Act, Hindu
Marriages Act, Hindu Adoption and
Maintenance Act, Family Court Act,
JJ Act and said :

«  Welfare of child is of paramount consideration and the matter related to custody of

child cannot to be decided on the basis of rights of parties alone.
+ Joint custody is not a legislative concept.
« Certain factors ought to be considered while deciding the Shared-Parenting.
«  Approach of Family Court Judge ought to be liberal and pro-active.

« Help of NGO should also be taken while deciding the family dispute and Legal Services

Authority can also play an important role in the above said dispute.

« Mediators must have passion with compassion and smiling face.
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Hon’ble Mr. Justice Servesh

Kumar Gupta, Judge, Uttarakhand
High Court in the Conference on the
topic “Maintenance and grant of
interim maintenance” said that:

. Maintenance has direct nexus
with dignity of a person.

. Social Justice is there in the
Preamble of the Constitution of
India.

«  Provisions of Section 24 and 25
of Hindu Marriage Act, Section 18, 20 and 23 of Hindu Adoption and Maintenance Act and
Section 125 of Cr.P.C. are very important.

. Section 125 Cr.PC. is secular in nature.

Hon’ble Ms. Justice Bela
M. Trivedi, Judge, Gujarat High
Court in the Conference on the topic
“Adoption” nicely explained the
nature of Right to adopt and to be
adopted and Her Lordship further
highlighted certain provisions of
Hindu Adoption and Maintenance
Act & CARA Guidelines, 2015 and
said that:

- After adoption, adopted child
becomes coparcener in adopted
family.

« There is no specific provision for adoption for Parsi, Christian and Muslim.

« Evenif a Hindu has a son, he can adopt a child.
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provisions of Hindu Marriage Act.

Hon’ble Ms. Justice Jaishree
Thakur, Judge, Rajasthan High
Court in the Conference on the topic
“Divorce/Annulment of marriage
areas of concern” highlighted what
is mental and physical cruelty and
said :

«  Women also has option to go

out of marriage.

« The word incompatibility” is
a word coined by the Court which
has not been mentioned under the

Precaution should be taken by Family Court Judge while granting divorce by mutual consent.

In certain circumstances use of a few words may also tentamount to cruelty.

Hon'ble Judges of the Rajasthan High Court and
other participants in the Conference




Madam & Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India and
Madam & Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High Court in the Conference

Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India and Chairman, Supreme Court Committee for
Sensitization of Family Court Matters and Hon'ble Mr. Justice Navin Sinha, Chief Justice, Rajasthan High Court and
Member, Supreme Court Committee for Sensitization of Family Court Matters on the dias
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Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India and Chairman, Supreme Court Committee for
Sensitization of Family Court Matters alongwith Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand and
Member, Supreme Court Committee for Sensitization of Family Court Matters on the dias in the Conference

Seen in the picture are Hon'ble Mr. Justice Dipak Misra, Judge, Supreme Court of India, Hon'ble Chief Justice Navin Sinha,
Rajasthan High Court, Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand, Hon'ble Mr. Justice Ajay Rastogi
and Hon'ble Kumari Justice Nirmaljit Kaur, Both Hon'ble Judges of Rajasthan High Court
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Decisions taken in the Regional Conference at Jaipur, Rajasthan
FOR
STRENGTHENING THE FAMILY COURT JUSTICE ADMINISTRATION SYSTEM

X3

%

Similar Committee for sensitization of Family Court matters should be constituted in all the High
Courts

< Chairman, Hon’ble High Court Committee for sensitization of Family Court matters should
interact with the Principal Judges of the Family Courts of the State through Video Conferencing for
guiding them in administration of family courts matters .

X Regional Level Conferences should be organized under the aegis of High Court Committee for
sensitization of Family Court matters in different regions of the State for addressing the issues
of that particular region.

« A website dedicated for family court administration should be opened and maintained for upload-
ing [) all the latest judgments of Hon'ble Apex Court and all the High Courts, II) Articles of Hon’ble
Judges and eminent jurists on family court matters, III) Information about Seminar/Workshop/
Symposium organized on family matters

«  Issues relating to Infrastructural improvement in Family Courts across the State should be taken
up by the High Court Committee for sensitization of Family Court matters with the respective
state Government.

X [ssue relating to setting up of Kindergarden/Playhouse in the premises of Family Court should
be taken up by the High Court Committee for sensitization of Family Court matters with the
respective state Government so that the children of parents on litigating terms may play during
the proceeding so that he or she may be immune/unaware about the happenings/proceedings in
the court room

X2 Data base management system of family courts across the State should be established.

X2 Family Court should be established in all the Districts across the State and issue of appointment of
Principal Judges and sufficient number of additional judges in the family courts shall be taken care
of by High Court Committee for sensitization of Family Court matters.

«  High Court Committee for sensitization of Family
Court matters should take up the matter with the

|18

State Government for appointment of counselors in
all the family courts across the State.

Guidelines should be issued at the earliest for meet-
ing the costs in the matter of assistance of medical
and welfare experts taken under section 12 of Family
Courts Act 1984

Direction should be issued for discussion on family
court matters in the monthly District level Monitoring
Committee in all the Districts of the State for effective
resolution of difficulties coming in execution of notic-
es and distress warrants etc.

High Court Committee for sensitization of Family
Court matters should take up the matter with the
State Government for framing/amending the Family
Court Rules in consonance with the spirit of Family
Courts Act 1984.
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Hon'ble Mr. Justice D.N. Patel, Judge, High Court of Jharkhand &
Executive Chairman, JHALSA & Member of the
Supreme Court Committee for Sensitization of Family Court Matters
interacting with media in Press Conference
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“Civilisation of a country is known how it respects its woman”
— Justice Dipak Misra
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