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CHAPTER - 1

INTRODUCTION TO MEDIATION
HISTORY / DEVELOPMENT

CONFLICT - has been defined as *contradictions, vanance, or opposition :
disagreement ar clash of interest’, while DISPUTE has been defined as "t
engage in argument or debate, to argue vehement!y; quarrel or fight about ;
contest, to strive against; a debate, or controversy’. Hence, a dispute 15 &

manifestation of conflict.

All conflicts DO NOT develup immediately into disputes but could slowl~y
simmer into disputes in course of time. For example, the human emation o 1
hatred could manifest itself over a period of time nto a dispute. Litipationy

may be the resull.

Conflictand harmony cannot co-exist. Cosequently, when disputes aloneare
resolved without addressing the underlying conflict, harmony remains
elusive f distrubed. Therefore, it is eritical for the Trainer to understand an d
explain the distinction between ‘Conflict” and “Dispute’, and exmphasize

the abject of mediation viz | conflict resolution.

Judicial Process and Alternative Dispute Resolution (ADI) Options

ina judicial process:
e Adispute isadjud:cated.
@ Theunderlying conflict may not necessarily be resolved.

e The aggrieved parly is entitled to prefer an appeal which 5 lime

consuming and expensive.

@ The parties have no control over the outcome af the case.




9  Uncertainty of Judgment causes an xiety, discomfort and waorry for both

parties,

1.5  Recourse (o litigation has heen considered a civilized way o resolve
disputes. Howe VCL, as Courts are overburdened, disposal of eases is delayed.
Resultantly, the public i5 disappainted will (he present system of justice
dispensation. These factors inspired (he development of ALTERNATIVE
DISPUTE RESOLUTION (ADR) methods. Some of the globally
recogmzed Alternative Dispute Resolution Methods are:

(a) Negotiation

(b) Mediation

(¢} Conciliation

(d} Judica! settlement like Lukﬁu_:la];!f.
(e} Arbitration.

(Note the Progression of ADR processes from least caercive tg mast
Coercive) '

1.6 . Mediation js widely used to resolve a variety of disputes - divorce cases,
fmoney SUiLs, injunction suits, suit for damages, partition sull, IPR related
claims etc. Mediation has been used to resolve complex public policy ~
problems and intemational conflicts. Mediation is often the answer to long-
running, deep-rooted coniflicts. In mediation the effort is to resolve ALL
1ssues. However, it js poosible that in some cases alj ISSUes may not be
resolved. Such issues ma ¥ have to be resolved by recourse to other forms of
dispute resolution, including litigation. Mediation can be effective in any
conflict / dispute where the parties wish to negotiale an agrecment. The
effectiveness of Mediation is not limited by the suly ject matter, the amount in

controversy or the nature of's dispule.
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1.5

1.9

Throughtout history, most societies have developed and used informa |

mechanisms for resolving disputes. In India the system of resolving dispute
by the Village Panchayats has been in exisience for centuries. The moderry
medration process has its origin in ancient Phoenicia and Greece and wa s
developed by the Romans. However, owing to various cultural reasons, th e
praciice of mediation was restricted during the Middle Ages. In moders
times, various religious and ethnic groups have used extra qudicial

mediation 1o resolve disputes among members of their groups.

[tis generally recognized that the contemparary use of mediation on a wide

scale originated from the Rescoe Pound Conference in the USA in 1976. The
Roscoe Pound Conference was a symposium of legal scholars, judges
lawyers and lay people and it was convened for the purposcofexaminmg th e
current state of the legal system, to address the problems of delay in disposall
of cases and denial of acecess to justice due to the high costof litigation. The

American legal system had come under severe criticism fora huge backlo o |
of cases. The Conference paved the way for introduction of mediation as a n
Aliernative [ Jis:p.un: Resolution mechanism in U.S.A. Rule 16 of Federal
Fule of Civil Procedure was amended recopnizing Mediation as critical

legal practice.

Mediation has now been accepted as an effective dispute resolution
nlmcham'sm. tn many countries private mediation is also popular. Today,
specific academic courses in mediation are offered l:lj,r universities, law
schiools, private organizations and Courts. Training in Mediation is offered
by various groups and individulas. The International Mediation lnstitute,
Hague, founded in 2007, 15 a non-profit organization promoted by the
American Arbitrators Association, the Singapore Mediation Centre and

serveral other Mediation Centers of other advanced countries. This [ostitute

has specilied acceptable standards for training Mediators.

fad




L

[1t India, several factors, including the disproportionate ratig of Judges 1o
population have contributed (o a huge backlog of cases. Even though the
Indian judicial system has an other wise lmpresmvc record, the need for
alternative dispute resolution methods has been widely recoguized. The
Arbiration and Conciliation Act, 1996, was a significant step. It was
followed by the insertion of Section 89 and Order X Rules 1A, 1B and I1C g
the Code of Civil Procedure through the amendment Aci 46 of 1999
ibrought into force with effect from 01 -07-2002) providing for Arbitration,
Coneiliation, Judicial settlement including settlement through Lok Adalat
on Mediation. Thus, where it appears to a court that there exits elements of 3
settlement which may be acceptable to the parties in dispute, the court js
statutorily bound to refer the case to one of the above lmcntimfed ADR
processes, Mcdi:aliﬂn being the least coercive ADR Process, 15 expected to

become mast popularin the da ysto come.
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CHAPTER - 11

MEDIATION - CONCEPT AND FEATURES

CONCEPT

|

2.2

T e W i
L =

Mediation is an alternative process of dispute in resolution in which a
Mediator helps the parties to negotiate a settlement of their dispute. It 15

voluntary as parties retain the right to decide for themselves whether or not to

settle a dispute as also the terms of settlement. Mediation may be mandatory -

(as m Court referred cases) but the fmal decision to séttle or not always
remains with the parties. This right of sell-determmmation is an essential
element of the mediation process. As parties at dispute evolve a solution
through a facilitating process provided by the Mediator they retain control
over the outcome of the dispute. Though Mediation may be initiated by
consent of the disputing p:’a.njﬁ or by Court Order or pursuant to a
compulsory mediation clause in a contract, the parties retain the right (o
decide whether to settle their dispute and also the terms of any settlement. [fa
settlement is reached through mediation in a pending litigation 1t 1s
enforceable according to the terins of a judicial decree passed by the Court. A
scttlement reached at a pre-litigation stage is a contract and can be enforee by

the parties through the Court.

The Mediator works with parties to facilitate the dispute resolution process
and not-to judge or act an authority ur a parental figure. A Mediator's role 15

both facilitative and evaluative. A Mediator facilitates when he manages the
interaction between parties, encourages and promotes communication

between parties and manages interruptions and outbursts by parties. A
Mediator evaluates when he analyzes the merits of claim/defence, assesses
the available evidence, provides an opinion about the value of a claim and

projects the possible outcome of the trail.




2.3

2.4
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2.0

2.7

Mediation attempis to resalve larger issues of conflict, whick manifest as
disputes, to ensure a happier, litigation free life for all parties (o a litigation/
dispute.”

In the Mediation process, the APPROACH o the problem is informal.
However, the process jtself s structured and formalized. It is nol an

exlemparanecus or casual process hut has clearly identified stages,

Mediation provides an apportunity for all parties to a d Ispute to find a way
outwith dignity. :

Any party may terminate the mediation proceeding at any time and for any
reason. In this manner, the parties have ultimate control over the process of
mediation and the outcome. I any party suspects the Mediator of being
biased, or of being partial. or of being unduly influenced by any
party/Advacate, including a suspicion  of corruption, that party may
withdraw from the mediation without penalty or prejudice. He/She may also

withdraw without disclosing the reason for withdrawal

Thus, Mediation is a structured, party-centered negotiation process where a
neutral third party assists the dis puting parties in resolving their conflict by

using specialized communication and negotiation technigues.
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2.5

DIFFERENCES BETWEEN MEDIATION AND

OTHER FORMS GF DISPUTE RESOLUTION

LITIGATION

MEMATION

(&l

Litigation is an adjudicatory
process where a third party
(Judge, Authority) decides the
autcome.

Mot an adjudicatory process, but a

negotiation process. Mo Judge or

Authority 15 involved. Parties decide b
.

outcome ol the case and participate

directly m the resolution of their

dispute,

(b} Decision is governed, restricated | Not restricted by statutory provisions
and controlled by procedures and | or procedures allowing for greater
provisions of Statutes. freedom of options/alternatives

(¢} Adversarial in mature, as focus is Mon-adversarial as focus is on
on determination of RIGHTS of resolution of disputes by mutual
parties, consent of parties.

(d} Rightofappearanceand pleading | Right of appearance, “pleading,
only to legal practitioners (in rare | participation is primarily of parties.
cases Lo parties) Advocates and others whom the parties

desire are alsoentitled to participate.

{e) Involves payment of Courl Fees. Mo payment of Court Fees. [[thecase iz

seftled at mediation the Courl Fees
already paid would be Refunded, in full

(f)

it 15 judicial proceeding.

A structured, consultative, non Judicial

proceeding,




{g) Appeals possible against orders,

No Appeals, Finality of settlement.

(h) Minimal opportunity for partiesto
communicate directly with each

other.

Uptimum apportunity for parties to
communicate directly with each ather
in the presence of the Mediator which
is likely to result in a positive change
in relationship.

a3
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2.9  ARBITRATION

MEDIATION

(a) Arbitration is an adjudicatory
process where a third party
accepltable te both parties
decides the owtcome.

Not an adjudicatory process, but a
negoliation process. No Judge or
Authonity 15 involved. Parties decide
outcome of dispute. Parties participate
directly in resolution ol their dispute,

(b} Decision 1= governed, restricted
and controlled by procedures and
pravisions of the Arbitration &
Concihation Act, 1996,

Not restricted by statutory provisions
or procedures allowing for greater
freedomofoptions/alternatives.

(c) Adversarial in nature as focus is
on determination of righis of
parties.

Non-adversarial as focus is on
resolution of disputes by mutual

consentof parties.

(d} Prominence to Advocates

representing contesting parties,

(e} Itisaquasi-judicial proceeding.

Prominence to parties in resolving
disputes and identifying solutions,

It is a struztured, consultative, non-
judicial and non quasi-judicial
proceeding.

() Minimal opportumity for parties
to communicate directly with

each other.

Optimum opportunity for parties to
communicate directly with each other
likely o result in a positive change in

relationship.




CONCILIATION UNDER STATUTES OTHER THAN
ARBITRATION AND CONCILIATION ACT

2.10

{a)

STATUTES

[5 a process unde which
resolution is limited to the claims
stated or reliefs claimed by the

parties inrelevant pleadin £s.

(b) Options for settlement originate
[rom the Conciliation Officer

MEDIATION

Not restricted or limited to reliefs
claimed in pleadings, Larger and
comprehensive reliefs are possible as
itis a negotiation process,

Options  for settlement cenerally
originate from parties and are
developed by them. Parties participate
directly in resolution of their dis putes.

(2) As Conciliators ape usually
sitting Judges of a Court, the
proceedings retain elements of a

Judicial proceeding,

-

I

Non-Judges are Mediators. Even if
the
proceedings cannot be and are not

Judges act as Mediators,

Judicial in nature,
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2.11 LOK ADALAT

MEDIATION

(a) Is headed by Judicial Officers
along with oneftwe Advocates
assisting them.

Usually a Mediator is a non-judicial
officer. Advocates are selecied for
their skills and trained to modifv their

adjudicatory skills to mediate,

(b) Resolution of dispute is strictly
within the claims stated or reliefs
claimed in pleadings,

MNot restnicted or limited to reliefs
claimed in pleadings. The terms of
agreement may include traditional
monetary damages, but such terms
may also include :nnovative, non-
traditional, creative remedies as
determined by the needs of parties.

(¢} Settlement is hased upaon
applying judicially stated norms
e.g., multiplier factor in motor

vehicle cases.

Settlerient 15 based on  mutually

acceplable terms.

-

(d} Most
representation 15 by Advocates

aften dialogue/

representing partics,

L

Dialogue, representation and
participation is essentially by parties,
while -Mediator

participate dircctly in the process of

facilitaies. Parties

dispute resolution.

e} Greater emphasis is on
determination of rights of parties,
while formulating COMPromise

proposals,

Focus is on resolution of disputes with
propusals being evolved or formulated
by parties.

T —
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2.12 PANCHAYATS

MEDIATION

(a) Isan adjudicatory process where
a third party viz., group of people

determine outcome.

Non-adjudicatory process. No Judpe
or Authenty is involved. Parties
decide outcome. It s 1 negotiation

process.

(b) Outcome is usually governed by
social norms as perceived by
members of the group deciding

the dispute (collective wisdom ),

Quicome 15 determined by the
interests and peeds of parties
themselves and is not de pendent upon
others. Parties participate directly in

resolutionof their dispute,

(c) Isadversarial in nature as focus is
on determination of rights of
partics.

Mon-adversarial in nature ag focus is
on resolution of disputes by mutual
consent,

(d) Compliance with decision s
dependent wpon  volition of
parties and, therefore, not

enforceable ina Court,

Settlement recorded in medjation is
legally enforceable when dec ree/order
is passed by Court in terms of

settlement.

(¢) Process not created wader any | Mediation process created under
Statute, but under the concept of provisions of the Code of Civil
'‘Dharma’ Procedure.

12




2.13 FEATURES OFMEDIATION

(2)
(h)

(c)

(d)
(e)

()

(g)

(h)

(i)

(k)
(1)
(m)
(n)
(o)

Mediation 15 a voluntary process and consent of parties 1s essential

Participation in Mediation can be terminated at any time by either party
without assigning any reason.

Non-adjudicatory in nature. Mo delermination of rights by a third party
or any statutory authority. Parties decide for themselves whether or not
to settie the dispute and the terms of settlement, It is a negotiation
pracess.

Not bound by ngidity of Statutes or the system.,

Prominence is to the parties to the dispute. They participate directly in
resolution of their dispute.

Freedom lo traverse beyond pleadings and raise and resolve connected /
additional issues or disputes.

Terms of scttlement need not I::u:_ restricted to those claimed in Court,
Hence, CREATIVE SOLUTIONS are possibic.

Process 15 confidential. Confidential information revealed to the
Mediator during Mediation cannot be disclosed unless permitted by
parties. Stalements made during Mediation and docoments produced at
or prepared for Mediation are confidential.

Absence of bias or prejudice in proceedings as the Mediator is a neutral
person who maintains a detached perspective.

Is a time bound process (currently 60 days) afler which the case is
returned to the Court.

Itisa WIN-WIN situation for both parties to the dispute.
Solutions are not imposed upon parlies. :
Settlements are final and no Appeal is permitted under Law.
Proceedings are structured but also informal in nature,

Parties evolve their own acceptable solutions to disputes and thereby
retain control over outcome of the disputes.
o




(P} Founded on trust and confidence of parties in the Mediator,

(q) Is=a procg‘:'s where the Mediator facilitates communication between
parties and promotes 4 sef tement using communication and negotiation
skills.

MODELS OFMEDIATION

Different forms of mediation exist and are applied in connection witl
specific tvpes ol disputes, The following list, while not exhaustive, reflects
several different models ol mediation currently in use,

(a) Comumunity Mediation is charactenized by an cmphasis on restoring
communication and, where desired, the relationshi p between the parties
through the use of Joint problem-solving. This model is often used in
disputes where relationship issues predominate, such as neighbor
disputes, family disputes, divorce, ete. I community mediation the
partics generally remain in Jomt session throughout the course of
mediation (unless Private caucus bécomes necessary ). The mediator
helps the parties reach dgreement through a series of guided questions
and comments,

(b) Commercial Mediation is characterized by the regular use of private
caucus where the parties talk Separately to the Mediator, often used i
disputes where substantive legal issue predomi nate, including litigated
issues, busi n!}S.'::I, contract, and personal injury disputes. "

(c) Restorative ustice Mediation is used in criminal cases to promote a
reconciliation between the victim and offender, along with a restitution
agreement for compensation.

(d} Peer Mediation where student Mediators, under sUpervision, use
Mediation in schools to mediate issues such as bullying, teasing, name-
calling, fighting, steali ngor pushing,

(e) Family Mediation is uged in family disputes and divorce cases, often
multisession, due to complex property issues and lengthy interpersonal
history that is involved.




(f) Pre-litization Mediation where certified Mediators are appointed by
parties at dispute, either directly or through their Counsel, to mediate
and resoive conflicts/disputes, even before parties approach the Courts
forrelief,

(2) Court - Annexed Mediation applies to cases pending in Court and
referred by the Court for mediation, with the consent of both parties,
under Sec 89 of the Civil Procedure Code. This is the model being
followed at the Bangalore Mediation Centre.

(h) Private Mediation is where qualified Mediators offer their services on
a private fee-for-service basis to members of the public, to members of
the commercial sector, and also to the governmental sector to resolve
disputes through mediation.
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CHAPTER - 111

THE UNLEARNING PROCESS

(Applicable only when Trainees are Advocates)

3.00  Advocates are predisposed (as the profession demands) to focus on RIGHTS

of clients. Litigation is generally perceived as the only viable option to
vindicate such nights. Consequently, most ofien, Advocates focus on
'winning' a casc rather than resolving a-dispute. Therefore, it is useful to

preface the training by alerting Advocate Traineesto the following factors ;
(a})  TheMediation process is not to be equated with the litigation process

(b  The Mediator is not a Judge and proceedings are not Court
proceedings. | =

(c) skills / attributes of an Advocate enumerated below sium!;_il be
consciously kept OUT OF FOCUS sa that entry into mediation
training 15 with a completely OPEN, UNPREJUDICED, LT B.-"'uSED-,
FREEand RECEPTIVE MIND"- '

® cvaiuating a case exclusively inthe contextofa party winning the case,
¢ gathenng information selectively insupport of the client's case.

©® critically exanuning and evaluating the possible legal defences of the

oppostite party, with intent to counter such defence.

@ cvaluating in a legalistic manner the applicable legal and statutory
provisions to the best advantage of the client's case.

©® Examining only such facts that are refevant to the case without reference

to peripheral or incidental facts and issues.

® ldentlying with precision 'issues' that would constitute basis for Court

adjudicalion as 'issues' in mediation have adifferent connotation.




favourable to the clien;

®  Examining each fac of the case with reference to the Evidence Actand
the Codeof Civil Procedure and evaluating the same,

(d) A'legalistic: approach and legalese’ would be undesirable in mediation
proceedings,
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CHAPTER - IV

STAGES OF THE MEDIATION PROCESS

4. The stagesofthe mediation process may be divided into :

I
Il
[t
n
¥,

V.

VILI.

Seating of parties, Counsel and Mediator in the Mcdia[iﬂﬁ roo.
Introduction of parties/Counsel.
Introduction of Mediator,
Cpening Statement.
Joint Session.
LE

Private Caucus.

Settlement and Conclusion.

4.1 SEATINGPLANINTHE MEDIATION ROOM

There is no specific or prescribed plan for seating. However, it is important

that the seating arrangements achieve the following :

Convey that the Mediator £ in control.
£nsue that the parties with their Counsel are grouped together.
Allmembers present feel comfortable, at ease and safe.

Convey Mediator's impartiality.

4.2 INTRODUCTION OF PARTIES AND COUNSEL

The Mediator will request each party to introduce himselffherself Thy
Mediator can elicit more information about the parties, occupation,

residence and other similar issues, to put parties at ease.




®  The Mediator will request Counsel to iniroduce themselves. If junior
Counsel is present, eficil tnformation about the Senios Advocate he is
working for and enquire ifhe js authorised (o represent the elient

® Ensure body language is relayed and denotes comfor.

4

®.  Maintain a positive and happy demeanour,
® Maintain eye contact with al| parties,

® Useclear, simple lan Euage for parties to understand.

INTRODUCTION OF THE MEDIATOR

(a) The Mediator beging by infroducing himself and provides information
such as name, areas and numberof yearsof practice; his appointment as
Mediatar; his being allotted this case for miediation; his having
successfully mediated in similar cases in the past and expresses hope

that this case too would he happily resolved. This creates confidence in
the parties about the Medi alor's competence.

(b) The Mediator ascertains if the parties and / or Counse! have had any
previous mediation cxperience.,

(¢) There is no structured of pre-determined format for speech. It would

depend upon the Mediator's individual style and Imagination and the
backgraund of the parties.

OPENING STATEM ENT

L=

The opening statement is the critical and initial stage of the Mediation
process. [tis intended to ex plain the process of Mediation to the parties and
Counsel. It should con vey the credibility of the process. [t is intended to gain
confidence and trust of the parties in the process of Mediation and the
Mediator. It should establish a rapport between the Mediator and the eatire

s

-
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group. The statement should effectively convey, in a L_an_gu.age and manner
understood by the parties and Counsel, the following points:

PROCESSAND STRUCTURE OFMEDIATION
(a) Mediation is volunfary and is based on the consent of parties.

(b) Either party is entitled to terminate the processatany time and withdraw

trom mediation without assigning any reason,
(€} The process isrequired to be completed in 60 days,
(d) The process isconfidential,

(e) It offers an excellent opportunily for early resolution of disputes
whereby substantial legal costs, expenses, trauma and tensions for bath

parties is avoided.

{I}) The process helps in restoring goodwill, trust and faith in each other o

mutual advantage,

(g) The process is ion-adjudicatory. It is negotiation based and no
Judgement is passed.

(h) The focus is on finding a permanent solution rather than determination

of ‘rights’,

L3

(i) The process is not consiricted by the rigidity of the law or the lepal

Eystem.

(i) The process resultsin a WIN-WIN situation for both parties as it would
resolve the dispute in a manner beneficial o hoth parties and without

apportioning hlame. :

(k) Solutions need nat necessarily be restricted to those claimed in the legal

proceedings. Creative solutions are possible.




() A solution would not be imposed. Parties would evoive solutions
acceplable to them, -

m) Prominence is accarded to parties.
P

() Counsel's assistance is requited and used for ascer aining the applicable
lawand its effect upon the issues in dispute,

(0) Inthe firstinstance 3 Jointsession would be held.

(P) It would be fullowed by private sessions with each of the parties and
their respective Counsel.

(q) The Decree / Order would bé final and noAppeal would be permissible.

B.  ROLEOFPARTIES

Parties are required to narrate their respective cases, explain their claims, and
pro-actively generate ideas, suggestions, proposals for mutuaily beneficial
and advantageous resolution of the dispute.

C. ROLE CQFADVOCATES
DISCUSSED IN CHAPTER X

D.  ROLEOFTHEM EDIATOR
(a) TheMediator is g neutral intervener and does notrepresent either pary.

(b) The Mediator is a facilitator who promotes productive communication
between parties; helps define issues with clarity; assists parties in
understanding their interests and facilities development ofoptions.

(¢) The Mediator tries to re-estabilish communication between the parties.

(d) The Mediator conveys information from ane parly to the other in a
manner that the communicatioy, js transmitted and (wherever necded)

translated ap propriately,

22
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(e) The Mediatoris an agent of reality, helping parties to clarify facts and
aller unrealistic expectations and {lawed assessments.

(f) The Mediator helps parties tc distinguish their real interests and
underlying needs from the positions taken in the litigation.

(g) The Mediatorisnota Judge and docs not decide the dispute.

(h) The Mediator will not be involved as a Judge, Witness, Counsellor or

Advocate inconnection with any matter arising in the casce,

(1) The Mediator will not offer legal advice but will ensure that the

agrecment, ifany, is in accordance with law.

(1) The Mediator wiill communicate proposals for settlement from one party
Lo the other until a mutually acceptable settlement is reached.

(k) The Mediator assists parties in evolving options for settlement and will
offer a proposal for settlement only as a last resort.

(I} The Mediator helps the padies to find their own resolution of their

dispute and has no power to make decisions for them.
GROUND RULES IN MEIMATION
(a) Anythingtobe sl;ted by parties / Counsel will be to the Mediator.
(b) No interruptions while one person is speaking
tc} Mo direct confrontation by one party with the other,

(d) Mo unparliamentary orabusive or objectionable or vulpar language to be

used.
(e) Mobile phoaesto be switched off.

(1) Themediation process is to be respected by all present,

e it
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(2) If an agreement is reached. the terms of such agreement are reduced to
writing in the form of a prescribed settlement which 15:signed by the
parties and their Counsel and thereafter sent to the referral Court which
passesa final non-appealable decree in terms of the settlement.

(h) The Mediator will confirm that the parties attending mediation are
authorised to conclude a settlement.

(i) [fa settlement is not reached the case is sent back to the referral Court
for disposal.

JOINTSESSION

Al a joint session the partics and their respective Counsel are present, The
purpase is to cnsue that both parties are made aware of each other's case and
Facts. The intent is to gather information and obtain clarifications about the
background of a dispute, including the facts, legal issues. and interests and
needs of each party. The cardinal rule during 4 joint session is that parties
and counsel are allowed to speak WITHOUT BEING INTERRUPTED 1
the joint session:

(a) The plaintiff/ petitioner sheld be peamitted to explain or state hisfher
-casedelaim in his/ her own words,

(b) Counsel would therafier preseat the case and state the legal issues
involved in the case.

(c) Defendant/ Respondent would explain his / her case / claim in his / her
own words,

(d} Counsel for Defendant / Respondent would thereafter present the case
and state the Jegal issues involved in the case. '

(e) The Mediator may ask questions, elicit additional information when

she/he finds that facts of the case and perspectives have not been clearly

PERTT RS, PO ST LN L T S R EERT e e
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identified and undcrsmﬂd.by.qll present. CGeneraliy, the Mediator should
restrict questions during the joint session to simple and clarificatory
questions. Other questions about legal issues, interests, etc, should be

reserved for the private caucus.

() Where appropriate, the Mediator would then briefly summarize the
facts, as understood by him / her, to each of the parties to demonstrate
that the Mediator has understood the case of both parties by having

actively listened to them.

(g) Either of the parties may convey the need to talk (o the Mediator in
private without the other party’s presence. The Mediator should
immediately accede to the request and move into a private session after
explaining to the oiher party that the same opportunity would be
alforded to himher also. [ Juring the joint session, the Mediator may
sense the need to talk to the partics in private. This could happen if the
Mediator feels that the session is no longer being productive or when
either or both parties are remaining silent or when he/she feels the 1
sesston is no longer in histher control or if the partics are petting
repetitive. Insuch situations, the Mediator proceeds o conduct a private

SESS100 Or caucus.

(h) Before moving into a privale session the Mediator may thank the parties
tor providing information about the hac keround of the case and suggest
that it would be productive to meet separately and privately with the.

partics to discuss the issues in further detail.

(i} The Mediator could revert to Joint session at any stage of the process if

he/she feels the need 1o do so.

(i) The Mediator should be in control of the proceedings and process and
must ensuer that parties do not "take over' the session by aggressive

behavior, interruptions orany other stmilar conduct.
P Y
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4.6 PRIVATECAUC Us

Upon completion of the joint sesseion, the Mediator would sugrpest that
he’she would meet each of the parties with their Counsel separately. This is
krnown asa private session ur private caucus. The purpose of'a private caucus
mcludes - gathering further information ahout (fe dispute, allowmg /
encouraging the partics o veni their emotions in a productive manner,
identifving (he interests of the pariies, exposing unrealistje expectations,
shifting from a discussion ol the past to problem-solving, encouraging the
parties to invent options for settlement and conveying offers and counter-

offers for negotiation.
The mainobjects ofa private caucus are -

A. Instilling Confidence

During the private caucys each of the parties and their respective Counsel
would talk to the Mediator in confidence. The Mediatar should begin by ;
reaffirming principles of confid entiality and ass uring parties that under the :;»j

Rules of Mediation, a Mediatg cannol testily concerning the Mediation:
that the discussions at Meaialinn are not admissible ag evidence; tha: any
documents or records given in confidence during the Mediaﬂ'ﬂn cannot be
used against the party in any legal proceedings and that 2ny information
given in confidence by one side will not be disclosed to the other side, The
Mediator thereby gamns confidence of the parties and consequently the
parties may express thejr v ews openly and-disclose documents hitherto not
disclosed to the Court or to the opposite party. The Mediator helps the parties
o understand and identify their fears, apprehensions and concerns relating
to the dispute or any incidental issues. The mediatar can then, through
skillful communication, elicit the true issues of contrg versy or dispute and

facilitate proposals for possible negotiation with the Opposite party,




CGathering Information

The private caucus provides a better opportunity for the mediator (o gatlwer

information. In this stage of the process -

(1) Parties vent personal feelings of pain, hurt, anger etc.

(2) The Mediator identifies emotional factors and acknowled ges them.
(3) The Mediator explores sensitive and embarrassing issues.

(4) The Mediator distinguishes between pasitions taken by partics and 1 e

I

interests they seek to protect.

(3) The Mediator identifies why these positions are being taken (need.

concem),

(6] The Mediator identifies areas of dispute between parties and what the ¥

have previously agreed upon.
(7) Cominon interests are identified.

(8) The Mediator identifics each party's diiTerential priorities on the
difterent dspects of the disputes (priorities and goals) and the possibili iy
ofany trade off'is ascertained.

(%) The Mediator formulates issues for resolution at mediation.
. Heality Testing

After gathering information and allowing the parties to vent their emotion s,
the Mediator makes a judgement whether it is necessary to challenge or tes!
the conclusions and perceptions of the parties and to open their minds. The

mediator can then, in order to move the process forward, do a REALITY

n




TEST. In a reality test the Mediator exposes unrealistic expectations and
Alawed assessments of the parties and explains the realities of iiti gation,

Rr_‘*ﬁlil}f'fbr;lrnglsdﬂneh}-’_‘{l}:aslr.l'ng::ffuctiv::qm::-;[i'nns;{E}hﬂlpiﬂgpﬂﬂiﬂs
understand the strength and weakness of their case: and using (3}
BATNAVATNA/MLATNA.

(1) Effective questions : Mediator ma ¥ ask parties questions that can clarify
tacts and alter perceptions wit regard to unrealistic expeciations and flawed
assessments of the case, '

Examples of effective questions :

O Open-cnded guestions like “Tell me more abour the circumsiances
leading up to the signing of the contract”. "Help me understand Vs
relationship with the other party at the time you entered the business

i
|

"What were your reasons JSor including that tevm in the contract?”

O Closed questions which are specific and concrete that bring specific
information. For example, "it is my understanding that the sther driver
was going at 60 kilometers per hour at the time of the accident. is thay
right " "What date was the contract sigred? " "Whe are the contractors
who built this building»"

O Questions fiut bring cut faces: "Tol me about the background of this
matter. " "What happened nexe?

9 Questions that bring our positions ; "What are your legal claims?"
"What are the damages?" “What are their defences?"

Q  Question that bring out interests: "What are Your concerns under the
circumstances?" "What really matters to you?" “From a business /
personal /family perspective, what is most fmpartant to pou?" "Why do
You want the divoree 7" :

13




(2} The Mediator may azk the parties or counsel for their ideas about the
strengths and weaknesses of their case and the other side's case. The
Mediator may ask questions such as, 'How do you think your conduct will be
viewed by a Judge?" or 'Is it possible that a judge may see the situation
differently?” or lunderstand the strength of your case. what do you think are
fie weak points in terats aof evidence? ' or "How much time will this case rake
to getafinal decision in court?' Or ‘How much ey will it take in legal fecs

ard expenses in court?

(3) BATNA/WATNA/MLATNA ANALYSIS
BATNA : BestAlternative to Negotiated Agreement.
WATNA : Worst Alternative to Negotiated Agrecment,
MLATNA : Most likely Alternative to Nepatiated Agreement.

(BATNA / WATNA / MLATNA ARE DISCUSSED IN DETAIL TN
CHAPTER VL)

(4) In the context of negoliation, "alternatives” are the consequences of nol
settling {e.g., the outcome at trial, what will happen if the employer does not
give the employee iiie requested saldry increase, what will happen if the two
merchants cannot work out their differences concerning the terms of their

contract etc. ).

As part ofreality - testing, it is helptul for the Mediator to waork lh'mugh these
possible alternative outcomes by discussing them with the paltiés /
Advocates during private caucus, While the parties may wis’: to focus on
favourable outcomes if the dispule is not settled, it is important to consider
and discuss the best, warst and most probable outcomes also. Usually, the
Mediator solicits the viewpoints of the Advocate / party prior to giving his
own opinion about the alternative outcomes. Often, the Advocate / party will
enquire with the Mediator about his own independent assessment of the




possible altemative outcomes. Even when the parties do not speci fically
request the Mediator's opinion, i may be productive for the Mediator to
indicate his or her opinion at the appropriate time.,

i__fi._rﬂringﬂﬂtiu_nmﬁc_ﬂ_!c_rnem

By using the abave techniques, the Mediator assists the parties to understand
the reality of their case, give up their rigid positions, id entify their Eenuine
interests and needs, and shifi their focus to problem solving. The parties are
then encouraged to invent several creative options For seftlement.

E. Nepotiation

The Mediator carries the options pencrated by the parties from one party 1o
the other, The parties negotiate through the Mediator until a mutuall v
acceptable settlement is reached. However, if nepotiations fajl and a
settlement cannat be reached the case is sent back to the re ferral Court,

Negotiation techn iques are discussed iy detailin Chapter v

4.7

(a)

(b)

SETTLEMENTAND CONCLUSION

A successful mediation implics that the disputing parties have been able (o
settle their conflicts and disputes upon terms that are accepiable to them,
Once the parties have a greed upon the terms of settlement they are reduced
te writing by the parties / the . Advocates with the assislance of the Mediator.
The agreement should he signed by all parties to the hitigation and their
respective Counsel, Thereaf ter, a copy afthe agreement would be furnised to
the parties while the ari ginal would be sent to the referral Court for drawing
up adecree in accordance with the agreement,

The agreement should -
e clearly specify the terms agreed to,

e bedrafted in precise and unambiguous language.
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(c)
(d)

(e)

(f)

(g)

¢ cnsure that neither of the parties feels that he or she has Tost',

* besufficiently clear and definite in its terms to ensure that the terms of

the agreementare exccutable in accordance with law,
o include definite dates for pertormance by the parties.
e becompleteinitsrecitation of the terms.
The Mediator need not and shauld not si gnthesetilement/ asreement,

Compliance with mediated settlements are high as the terms ae created by

the parties themselves, with a mediator's assistance,

Alter the agreement is signed the Mediator should in a closing statement
thank the parties and their counsel for participating in the process and for
having brought the mediation proceedi ngs toa positive conclusion.

Ifa settlement between the parties could not be reached the case would be
returned to the referral court simply reporting failure of mediation. The
report will not assign any reason for such failure or fix responstbility on any
one for the failure. The deliberations during the mediztion will remain

confidential.

Even if a settlement could not be reached the Mediator shiould in a ciusing_

statement thank the partics and their counsel for their participation and

efforis for settlement.







CIRCULAR

Mo-01/RES. Dated, Ranchi the 31st January, 2012

In view of the direction issued by the Hon'sle Supreme Court in the case of Afcons Trfrastrecture Lid, V
Cherian Varkey Construction Co. (P) Ltd., (2010) 8 SCO 24, the Hon'bla the Chief Justice his been pleased to order
that while adjudicating the cases as mentioned herdinafter all the Subordinate Courts are divected to abide by the following
guidelings in connection with ADR process:-

"Every court shall form an opinion for & case that whather It Is one that Is capablie of being refermed 1o and settled
throasgh ADR process or rot, Heving regard to the senor of provisions of Rule 1-4 of Order 10 of the Cede, the civil cowrt
shoudd invariably refer cases fo ADR process. Only in certain recogqnized excluded categories of cases, i mey choose nof to
refer to an ADR process. Whene the case is unsuited for reference to any of the ADR processes. the court will have tobriefly
record the masons for nod resorting fo any of the setlement procedures prescribed under Section 8% of the Code. After
g L { pleadings. 1o comsicler recourse o0 ADR r Section 89 > i5 mandaion, However, aciual
reference o an ADR process in all cases s nod mandatory. Whens the case falls under an excluded categony there need not be

reference fo ADR process. In all other cases reference o ADR process (s 2 must.

The following categories of cases are normally considered sulbtable for ADR process in twe light of the aforesaid
decision of the Hon'ble Supreme Court:-

il All cases relating to made . commerce and contraci. including

. depuites arsng oul of confracts (including all money daims);
® disputes relating bo specific performance;

- disputes between suppliers and custormers;

* disputas bebween bankers and custormers:

® disputes between developersbuilders and custormers;

'3 disputes bebween landiords and tenantsYicensoe and leensees:
. dligmstes behween insurer and insured;

i} All cases arsing from strained or soured relabonships, including

- disputes relating to mammaonial causes, maintenance, custody of children,
- disputes relating lo partition/division among family members/'coparcensers/oo-onwmers; and
- dispues relating b parinership among partners

fiii Aill comes whvere there s a need {or confinuation of the preexssting relationship in spite of the dissasies. inchding

L disputes bebween nelghbicurs (refating fo easermentary nghts. encroachments, nuisanse eie. |
- disputes between emplovers and emplovess:
. disputes among rembers of suceties, associations/ apartment owners' asociations;

i) Al cased relaling bo tartios liabiliy, including

- claims for compensation in motor accidents iather accsdents; and







fuh All corsumer disputes, inchading

. Desputes where a tader'suppliermanufacturen’ service providar is leen 10 mainiain his businessprofessional
repataton and crediaility or product popalasity

Following categaries of cases are normaily considered to be not suitabie tor ADR precess having regard to their
Tiune;

il Representative suits under Crder 1 Rule 8 CPLwhich imvalise, public interest ar interest of numerous persons who are
ol parties before the Court {In fact, sven & compromise in sach a suil 15 a difficult process requiring notice to the
parsans interested in the suit, before its acceptance)

{lf)  Disputes relating 1o ebection ta public offices {as contrasted from disputes bebauean bag Qroups frying to get confrol
over the management of societies, chibs, association, gic. |,

] Cases imohing grant of authority by the court after enquiny, as for example. suits for grant of probate or kethers of
adminlstration

(vl Cases involving serious and specific allegations of frawd, fsbrication of documents, fergery, Impersenation, coercion
ehe

(vl  Cases requiring peotection of courts, as for example. claims against minors, deities and mentally chalkingesd and suits
for declavation of fitle against the Government.,

il Cases involving prosecufion for criminal offences

The above enumeration of "sustable® and “unsuitable” categorsation of case is not intended to be exhaustive or
rigid They ane ilhustrative. which can be subgected o just excepdions or additions by the cowrt’ tribunal exercising s
jurisdicton discretion in referring a dispute/case toan ADR process.”

All the Principal District Judges of Jharkhand including the Principal Judicial Commissioner, Ranchi are hereby
directad to ensure the adherence of aforesaid drection and communicate ail the Judicial Officers posted in the concerned
susdgeship. They shall fallow the decision of the Hon'ble Supreme Court and the cases which are suitable for ADR process be
recessarily referred 1o Mediation Centres of the concerned districts as per section 3% of the Codle of Ciuil Procedure

Thie Principel Destrict Judges inchading the Princlpal Judicial Coanmmissioner, Banchi shall also enaure the sending of
Quarterly staternent to this court with regard to making reference and setilement of cases, in separate sheet, alorg with the
quarterk statemant of statistics. Be it noted that such referency and disposal by the Judicial Officer will be reflected in the
Annual Confidential Report of the officer

By order,
Sd PR.Dash
Registrar General
Memo no. 303 - 36 R&S Dated, Ranchi the 31st Jan.. 2012,

Copy forwarded to the all the Principal Disirict and Sessions Judges, Jharkband |/ the Prncipal Judicisl
Commissioner, Ranchi ! Secretany, Law udl | Department, Govt, o Jharkhand, Ranchi / The Director, Judicial Academy,
Jharkhand. Ranehl | The Member Secretary, JHALSA, Ranchi! The Office of the Registrar General’ The Registrar
iAdmn. ) The Registrar {Estab ) The Registrar [Vigitance]' The Jaint Regstrar, List & CompaterThe Joint Regisrar-cum-
PPS. to Hon'ble the Chief Justice/ The Assistant Registrar (Judl.) The Section Officer, Vigilance Cell The Section Officer,
Administrative (Appointment) Section Jharkhand High Court, Ranchi for kind information and needful

Regisirar General
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5.4

CHAPTER - V

NEGOTIATION

The purpose of "Negotiation' in mediation is to help the parties to arrive at an
agreement which s assatisfactory as possible to both parties.

Any negotiation that is based on merits and the interests of both the parties 1s
principled negotiation and can result in a fair agreement, preserving and

enhancing the relationship between the parties.

The Mediator carries the proposals from one party to the other until a
mutually acceptable settlement is found. This is called 'shuttle diplomacy'.

o

ELEMENTS OF PRINCIPLED NEGOTIATION

(a) Separate people from the problem

IEmmpFe : If Aparna has been consistently late to work for the past 2|

weeks a perception may develop that "The problem is Aparna®™. Viewed
i this manner the only way ta get rid of the problem is to get rid of -

(dismiss, transfer eic.) Aparna.

- This is 20 exargple of merging the people with the probiem and illustrates

how it limits the range of options that are available for resolving the problem,

~To serarate people from the problem, the key is to focus on the problem

itself, independent of the perso:. In the above example, the employer might
frame the problem as lack of punctuality. The employer can ask Apama
about her record of being on time for many years and the reasons for the
recent two weeks of late arrival enquiring specifically whether there are
circumstances that are resulting in Aparna's late arrivals. She may answer

.that she was involved in a motor vehicle accident recently and her vehicle

repairs will be completed sho rl-ly. She might say that she has to change the
route to work due to road repair, or she might say that she has to ride inacar
pool to work and the driver has a temporary problem that causes the delay.




By focusing on the problem itself, the boss has apened the door to
understanding the root ofthe problem, which may lead to various options for

handling it,
(b) Be hard ot the issues and soft on | the people

In being hard on the issues, the Mediator will request documentation on
damages, verif ¥ lit:: dccuracy of numbers and confim the evidence provided
by both parties. At the same time, the mediator wi]] ‘ncourage the parties to
be polite and cordial with each other and the mediator wi]| demonstrate those

Same qualities during mediation.
* (¢) Focusonint rest

The most powerful intesest of every person are hisfher hasie human needs
and the mediatar i required to focus on these - =

*  Security o
* Economic well bein g

e Senseofbelon ging/ recopnition

e Control over one's [i fi

*  Hespect

¢  Theneedtobe taken seriously

* Equality

e  Business interest

*  Family interegt

*  Relationship interest

™ [ lgﬁ iI_‘f
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(d)

(e)

5.3

5.6
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Q'r:atr_:xarietznf_uptf_uns : _ _ =

The Mediator is required to ensure that the parties are not logkj ng forasingle

answer. Several options may be penerated and tried.

Eely onobjective criteria

i

An external standard, independent of each person's perception e.g. expert's
Opinion, valuation report, assessor's report, scientific data_ete.

BARGAINING TECH NIQUESUSEDINNEGOTI ATION

Negotiation involves different types of bargaining. By understand ing the
different types of bargaining techniques, Maédiators become aware of the
different methods that'could be used during negotiation. Mast negotiations
involve several of the bargaining methods described below, either by

themselves or in combination with other types of bargaining,
 Distributive Bargaining :

Fositional Bargaining,

Rights-based Bargaining.
- Jntegrativeﬂargainfng,
* Interestbased Bargaining.
Distributive Ry rgaining : is a -:ustuma'ry, traditional method of bargaining
where the parties are dj viding or allocating a fixed resource (1.e_, property,
maoney, assets, company holdings, marital estate, probate estate, etc.,) While
distributive bargaining is traditional and customary, it can often lead to an
impasse because the partics may not necessarily understand their own or the
other's true needs, priorities or goals and, therefore, do not ex plore creative

solutions for agreement. It also often leads to a win-jose result or a
Compromise where neither party is particulady satisfied with the outcome,

The two forms of distributive bargaining are :




(a) Positional Barpaining: Positional Bargaining, is cha racterized by the
primary focus of the parties on their positions (ie., offers and counter-
offers). In this form of bargaining, the parties siim ply trade positions, without
discussion their underl ying interests or explorin £ additional possibilities for
trade-offs and terms. This is the most basic pattemn of negotiation and is often

'\ the first method people adopt. Each side take 5 position and argues for it and
makes concessions to reach = compromise. You vs Me OR I win / You lose.

i Thisisaco mpetitive negotiation strategry.

i : :
| Example : Varun and Vivel are quarrelling in a room. Varun wants window |

foﬂfu Frvelk wants it shur they continue to argue abour how much to leave |

l'r_:rpf?ﬂ acrack, halfiway, three quarter way. o o, |

In many cases, they will never agree or if they apree to com promise, neither
of them will be satisfied with the terms of the compromise.

(b)  Rights-Based Barpaining - This form of bBargaining, commouly used by

lawyers, focuses on the rghts of parties as the basis for negotiation. The

emphasis is on who is i ghtand who is wrong, For example, "Your client was
[+

negligent. Therefore shefhe owes my client compensation.” "Your ciient

breached the contract Therefore, my client is entitled to contract damages.®

Rights-based bargaining plays an important role in many negotiations as it

analyses and defines obligations of the parties. It is often used in

combination with Positional Ba rgaining (e.g., “Your eliens was negligent, so

shefhe owes my client X amount in compensation. ") Rights-Based

Bargaining can lead to an impasse when the parties differ in the
- Interpretation of their res pective obligations.

3.7 Negative consequences of Distributive Bargaining are :

(a) By taking ri gid stands the relationship is ofien lost.

M




(b} Creative solutions are oot ex plored and the inlﬁi‘ﬁ_sll tf need of both partiess

are not fully met.
(¢) Takestime.
(d) Both parties take extreme positions.

[nterest - Based Bargaining : a mutually beneficial agreement is de veloped
based on the facts, law and interests of both parties. Interests include needs,
desires, goals and priorities. This is a collaborative negotiation strategy tha
can lead to mutual gain for all parties, viz., "win-win". It has the potential (o
combine the interests of parties, creating joint value or enlarging the pie. It
preserves or enhances relationships. It has all the elements of principled
negotiation and is advised in cases where the parties have on-going

relationships and/or interests they wantto preserve.

Example : The story of two sisters quarelling over one Orange. They decide
fo cut theorange in half and share it although both are not happy as it would
not adequately satisfy their interest. The mother comes in {0 enquire what iy
the real interest of cach cne. One says that she needs the juice of one orange
and the other says that site needs the peel of one orange. The same orange

could satisfy ihe interest of oth parties. Both sisiers go away happy.

Reliefexpands in interest based bargaining

There are three essential steps 1o using interesi-based bargaining. To begin
with the Mediator (along with the parties) must determine whether the
dispute is appropriate for interest-based bargaining (or if distributive
bargaining is more a ppropriate), After making that determin ation, the three
steps are :

(a) Identifying the interests of parties

(b) Prioritizing the parties' interests

(c} Helping the parties develop terms of agreement / settlement that meets

their most important interests,

i
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S.10

-additional terms or trade-offs could be of interest to the customer. Similarly,

“Integrative Bargaining [ntegrative bargaining is a form of bargaining
where the parties “expand the pie” by exploring additicnal options and

possible terms of settlement, The parties think creativel ¥ to figure out ways

ta"sweeten the pot", by adding or changing the terms of the negotiation,

G"c:-:mn'nue-:’ze carlier example of Varun and Vivel quarrelling in the room,
Ashok comes into the room and engquires about the quarrel. Vivelk says that
the cold air blp wing on his face i making him uncomfortable. Varun says
that the lack of air circrdation is making the room stuffy and he is
uncomfortable. Ashok apens the window in the nexy room. Both parties are
happy. The cold air is no directly blowing into Varun's face and Vivek is

camforiable as there Isadequate air circulation in ti rocm,

—

-As the interests and needs of both parties have been identified, it is easjer to

find a mutually acce ptable solution,

Em:lrfmr examplie of integrarive bargaining : A car salesman may reach an
tmpasse witlh a customer on the issue of the price of a new car Instead of]
losing the dzal, the car sales pan will affer to throw in fancy leather seats as
part of the deal while maintaining the price on the car If necessary the sales
man may alse agree to help the customerto sell his old cérat a good price.

S

The fancy leather seats and to offer to help in the sale ol the old car are
integrative terms because they result from an exploration of whether

the Mediator can help parties avoid or overcome an impasse by actively
exploring the possibi lity and desira bility of additional terms and trade-offs.

Other techniques for negotiaticn
(a) Value Additions

Create additional resources so thatboth parties can achieve their goal,

15
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(b) Alterrative Concessions :

One party pets what they want on one issue while the other is
compensaled on another issue,

(c) Prioritization »

Each party makes concessions on low priority issues in cxchange for
concessions on issues that it values more hi ghly.

(d) Cost curting :

One party gets what it wants and the costs o the other are reduced or
climinated.

(e} Bridging :

MNeither party gets s initial demands but new options that satisfy the
major interests of both parties are developed during negotiation.

) Generating Momentunt towards settlement :

The Mediator can penerate momentum towards settlement in a number
of ways : (1) set the agenda by focusing on and resolving the simple
issues first and then moving toward the complicated issues (2) hcing'
pasitive, supportive, and optimistic without making false promises or
assurances (31 reminding the parties of the progress they have made
during a negotiation.

(g} Splitting the Difference :

[fthe parties are at a stalomate towards the end of a negotiation and the
difference in their positions is relatively smal l, the Mediator may
enquire whether they would be willin £ tosplit the difference.

(h) Mediator's Proposal :

If the parties are at an impasse, they or the Mediator may suggest a
Mediator's proposal, whereby the Mediator, orally or in wriling,
SUgECests a settlement. The parties are not bound by the proposal and may
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aceept it, reject it, or yse j 4s a basis for further discussions. The
mediator's proposal must be the last resort i the negotiation process,
(i) Re_vigiy Issues

It is often helpful to re-visit is

sues that w
method for by

€Ie previously put to resq as 4
caking a deadlock
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6.1

6.2

5.3

- CHAPTER -vI
BATNA/ WATNA / MLATNA
(A negotiating technique)

Meaning of BATNA i © BestAlternativeto a Negotiated Agreement.
Mfalliﬂglﬂf WATNA s : Work Alternative ig 3 Negotiated Agreement,

Muaninguf‘MLATNAis: Most Likely Alternative to a Nepotiated
Agreement,

CONCEPT

The expressions BATNA, WATNA, and MLATNA refer to the best, worst,

and most likely outcomes if a dispute is not resolved through regotiation in
mediation.

The technique involves an examination of the specific consequences that
will result for each party i the eventofnon-settlement.

Most often parties believe that litigation (recourse to 3 Court) is the only and
best option to secure their j mierests. In pursuance of such 3 belief, cases are
filed and apposin E parties are committed to contradictory stands,

It is helpful if parties are cncouraged to compare the results of litigation with
results achievable ifalternate paths of dispute resolution were ada pted.

In some cases, party may reject a proposal even though the alternative is
less aitractive, in which case such decision is to be fespected as a party has
opled to reject Inspite of being aware ofits consequences.

While explaining concepls of BATNA, WATNA and MLATNA the
probabilities of winning or losing the case are to be clinically enumerated
and recognized,

The following need to the encumerarted/ emphasized/ explained:

(a) Any resull, best, Worst, or most likely, has costs and expenses, both
monetary and non-maonets ry, which can be estimated.
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(b)  BATNA, WATNA, and MLATNA can be conveyed by a simple

(e)

(d)

(e)

(f
(g)

(h)

statement suggesting that it may be helpful to the parties 1o examine
their alternatives outside of m&dialinn'{siwci fically litigation) so as to
compare them to options available at mediation. This can be stated
without using the terms BATNA, WATNA, and M LATNA which are
likely to be unfamiliar and, therefore, confusing to the parties.

The analysis of BATNA/WATNA/MLATNA or suggestion to

- consider it may be carried out during the private caucus after the Joint

session and prior to commencement of bargaining. The ideal stagre to
introduce BATNA/WATNA/MLATNA is the private caucus as, in a
private caucus, parties and Counsel tend ta be more forthcoming and
realistic about the case, its outcome, possibilities of success and failure.

I the parties appear to be reaching an interest based resolution with
relative ease, a BATNA/WATNA/MILATNA analysis need not he
resorted to, ; '

If parties are difficulties a negotiation and the Mediator anticipates
hard bargaining or adamant stands, BATNA/WATNA/MLATNA
analysis may be introduced,

-

[f conducted prior to formulation of initial proposals and counter-
offers, the analysis would help parties to recognize reality and thereby
formulate realistic and workable propozals.

Caution must be exercised and it should never be assumed thai parties
or Counsel have been completely forthcoming about their alternatives
analysis, even when stated in a private caucus.

When focus is on BATNA/ WATNA/MLATNA and the result of
lttigation, Counsel would be the bestand ideal source of information as
they would have prepared the briefand would be representing parties in
Court,
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(i)

)

(k)

(1)

Even if Counsel are jess knowledgeable than the Mediator might
expect, they should be consulted as it would create confidence i the
processand the Mediator.

During BATNA/WATNA/MLATNA the Mediator may ask questions
and request clarifications to ensure that the Counse|'s analysis is not
based uwpon incorrect/inaccurate legal provisions or inapplicable
Statute or that the parties are not being misled.

The BATNA/WATNA/MLATNA analysis must be specific, accurate
and comprehensible to the parties. Mediators should try and improve
the quality of analysis by taking steps, as necessary, to educate the
parties and their representatives regarding the analysis.

The Mediator can also guide the parties through the contents of the
analysis during private sessions so as to ensure thal it is done
thoroughly.

(m) Ifparties refuse to accept or understand the anal ysis, despite the efforts

(n)

(o)

of their Counsel and intervention by the Mediator, the Mediator should
explore the reasons behind the refusal so as o understand the reasons
for such resistance. If these reasons are discovered., the Mediator may
be able to convince the panieﬁ about the analysis, -

BATNA/WATNA/MLATNA may be used by the Mediator 1o help
parties make a more realistic assessment of their case so that decision

making becomes easier for them.

Mediator should seek permission of one party to share with the other
party any mformation gained during the analysis in the private caucus
with a party which the Mediator believes will help the other party to

understand the case and the party better,

- S

43




T e e e =

44




